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i am especially pleased to participate in today's dis=
cussion on the topic: "civil Rights Goals for the Year 2000
and the Means for échiéving Them."™ We certainly can all agree
that there is a compélling need at the éreseﬁi t ime for this
Nat ion to rededicate itself to the fundamental aspirationg;thét
ha%e 16ng shaped_ci§f1 rights policy in this country and con-
sider Eéféfﬁli§ how these SéiiiféEiéﬁé may at last Bé’ééﬁiiéfﬁéa
into realtty. We 'stand today at a critical crossroads ih
;éiVii‘iiéhts; The paﬁhjkﬁeiica:%hobSéé in the moenths and
yéars immediéﬁéﬁy_éheéd will definipively shape the course of
events in this vitally important area into tke Year 2000 —-
and, most probably, for all time. | .

The choice We.facg; as I see it, can be'sucéinctiy
stated: "It is a choice betwggﬁ an officially colorblind
society, on the one ﬁéﬁa;.éﬁa a gé6éfhméht—éu§pérted;'race—

conscious society, on the other. It is'a choice between
viewing and treating our fellow citizens as unique individuals,
or dealing with them simply as indistinguishable components

of racial, sexual, or ethnic groups..

A quick glance backward at the Nation's prévipus éfﬁbrés
to eliminate the cancer g% racism ahd aiéériminétion‘;rdm our;
Government and society is a useful guide for the choice pf the
future:. By éfamining what the "goals" of the civil rights
movement have been in the past and why these "goals" were

>

pursued, we can, I think, better chart the course for tomorrow.

~
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While my remarks today will focus on’ ‘race dlscrlmlnatlon, the

discussion applLes with equal force to-dlscrlmlnatton on account

[
.

of sex, ethnic orlgtn, and rellgLon as well.

N

America's first enduring scep towards providing equality

for all races was; of course, passage of the Thirteenth, Four-
7 e c o , . -
teenth; and Fifteenth Amendments, whichesabolished slavery, gua-,

ranteed to all citizens equal protection under .the law and pro-.
tected the rightn%o vote from racial discrimination. History,.
faithfully records that the purpose of these Afiendments was to.
end forever a system which aetefhined legal rights; measured
status and all&bétéa opportunities on the basis of race and to

erect 1n‘fts place a regime of race‘heutraiity; Thus, in thé

'1866 debates on the- Fourteenth Amendment, the Equatl Protectlon

Clause was, descrlbed as "abolish[ing] all class leglslatlon in

the States [so as to do] away with the injustlce of subjecting

one caste of perSons to a code not appllcable to another’

the elder Justice Harian, correctly recognlzed that these Ptv1l

Rights Amendments had "removed "the race line from our govern-

mental Systems:" Plessy v. Ferguson, 163 U:S: 537, 555 (1896) .
» \ ’ ., - -
In Plessy v. Ferguson, he declared: "Our Constitution is color-

blind and neither knows nor tolerates classes among cltlzens

'

. e s e The lawfregards man as man,, and takes no account of

-

his surroundings or of his color . . . ." Id. at 559,

©
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unfortunately, as we all know, his was a lone,
4issenting veice in that case.' A mdf3ority of the Supreme
court\tUrnéé back the ciockjch civil rights; Eaiaiﬁg that
racial distinctlons were permitted under the FéUrtééhthlAméhé;'

ment., The separate-but-equal doctrine formulated by the

[vIN]

Plessy majority held sway in America for over half a century,
.a period“in which many State and.iocéi\ngérﬁménﬁé regulated
the enjoyment of virtually every public benefit == from |
attendance in public échooié to lhé use of public réétréémé
-= on the basis of-race. It was not until 1954 that the ‘
pétént ihjugticé of governmerntal aiiéééiiéﬁ‘éf benefits along
racial lines ultimately -- indeed i6é6iééﬁly —Q'Bféagﬁt the

; T L oL g — e o =5
sppreme Court to its finest hour: —ttie case of Brown v. Board

of Education, 349 U.8: 294 (1954).

iﬁ Eibﬂh, the Supreme CbU;t finéii? laid to rest the
separate-but-equal 5OCtriné. The Court acknowledged with
eloguent éimpiicity Ehat the Equal Protection Clause requires
racé neutrality in all public activities: "At stake," declared
Chief Justice Warren for a unanimous Court, "is the personal
interest of the plaintiffs in,admission to public schools . . .

e B T s o
on a [racially] nondiscriminatory basis." Brown v. Board

of .Education, 349 U.S. 294, 300 (1954). Race COﬁéciOU§hé§§
as a tool for assigning school childrén was flatly and

unequivocéiiy condémnéd. o

oy
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This judicial ins isténce on colorbllndness AN our pubch
school systems was prectsely the cbnc;usron urged bynthe school |,

chIldren s attorney, Thurgood Marshali Fxpressly reaectlng the'

.

notlon that the ConstLtutlon would requlﬁe the establlshment of
"non- segregated school[s]“’through race- consc1ous student re-

ass1gnmént§, Mr . Marshall argued to the Co urt that- "The only
! 4

- _tthg that we ask for is that the State’imposed rac1al segrega-

-

t ion be taken off, and ‘to leave the county school board the

county people, the dlstrlct people, to work out their own solu=

tion of the problem,; ‘to ass1gn chleren on any reasonable basis

they want to assmgn,them on.g So long _as the chlldren are

assigned "without .regard to race or color; . . . nobody , " argéed

Mr. Marshall, "would have any complaint.”

-

The Browd decision spurred a judiciai and iegisiatiye'

drive to eliminate racial dlscrlmtnatlon in virtdaily éeéEy

-,

aspeCt of American iife; Nearly two, centunles after the Decla-

~rat10n of Independence regognlzed the conéept of equaitty as a,

“self ev1dentﬂ truth the panc1ple was flnally beLng wrltten

into law. 7Ou-t o the\turmoil,’bltter debate and §tr'fe of .

the 1950's £he;é bégan to emerge in the 195@ﬁé-a broad recog-=

nition -- a conéénsds -- that offICLai colorblindnéss and |

eéaai opportunity were not just légairéoﬁﬁandmentsijbut moral

imperatives, that.conid'no longer be deniéd. - .. N
. None was more.passxonateiy commltted to the colorblxnd

prlnCLple of equal'opportunxty for all than the leaders of

the civil rLghts movement, who had for Slef many years
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courageously marched in bold defiance of thosé bent on ordering
society according to the ééier of a .person's skin. preferential
treatment based on ‘race was, to thém; ihtolerablef reéafdle5§
of the purpose. Roy Wllklns, whlle he was Executlve Director
of the NAACP; stated the position unabaghedly duringucongre5510nal
cons ideration of the 1964 qivilrrights laws. "Our association .
has never beeén in favor of a quota system;" he testified.
"We believe the quota system is unfair whether it is used for
[blacks] or against {blackél i+ s [W]e feel people ought to
be hlréd because of their éBility; 1rrespect1ve of their
color . . . . We want equality; egquality of'opportudity and
employment on the basis ef_ability;“ '

similarly, Jack ereenbérg/ Director-Counsel of the
NAACP Legal bDefense Fund, in urging the'éupreme Court to
1nvalldate a state statute requlrlng that a candidate's race

be de51gnated on each ballot, argued- “[T}he fact that thlS

statute mlght operate to benefit a Negro candldate and agawnst

a white candidate . . . .is not relevant For, it is submitted

. P

the state has a dﬁty ander the Flfteenth Amendment and the
Fourteenth Amendment to be 'color-blind' and'not to act So as
“to encourage racial discrimination . . . against any racial |
yroup." 1/ The court agreed and.struck down the offending
statute. ' | ;

'f7’ Jurlsdlcttonal Statement Brlef, Anderson V- Martln, 375
U:S« 399 (1964), p. 11-12 (emphaols added).

<

-y
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The principle of race-neutrality was fully endorsed as

well by the Congress of the United States with péééééé of é

a reality: the Civil Rights Act of 1957, 1960 and 1964; the
Voting Rights Act of. 1965, and the Fair Housing Act of 1968.

That Congress intended these enactments to establish a standard

blind to color distinctions is reflected.in both the statutes'

language and their legisitative histories. For example, Senator .
. . . o o - - S : b
Humphrey; the principal force behind passage of the 1964 Act in

the Senate; repeatediy stated that.Title §ii'ﬁouid prohibit any

consideratxon of racé in employment matters, using on one occasxon
these wOrdé:

The title does not provide ‘that any’

preferent1al treatment in empioyment shall be

given to Negroes or to any other persons or

groups. .It does not provide that any quota
systems may be established to maintain racial .
balance in employment. In fact, the title /
would prohibit preferential treatment for any
particular group, and any person, whether or
not a member of any minority group, would be
permitted to* file a complaint of discriminatory
employment practices. 110 Cong. Rec. at 11848.

A

The curiosity is that there are those today who éhéllenéé

the colorblind ideal that was so staunchly. defffdff in the 1960's |

oy the real titans of the civil rights movement and -the authors

of the civil rights acts and the Fourteenth Amendment; there\are

those who take issue with the civil rlghts rallylng cry of "race—

neutrairty" that f£illed the streets'of this country with so many

marchers just - decades agO° and there aré those who choose to dis;%
“regard the Supreme Court 5 often repeated admonltlon that

« o _ | 4

cH
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Lalityy; has for them become the test of nondlscrlmlnatlon.

-

racial distinctions of whatever SOrt are "py there.very nature

odious to a free people whose institutions are founded upon the
doctrine of equaixty*" E.g.; Leving v. Vlrglnla;.388 U;S; i;
11 (1966);’qubiiﬁ§ Hirabayashi v. United States, 320 U.S. 31j

100 (1943). 7
These critics argue that strict "race neutrality" must

N . N . - g 77"'." Sy %« T
glve way to a system which, because of past discrimination

based-on race, accords a preference to all members of the

-

previously disadvantaged racial group. The quest for equal:

opportunity for those shélding to this view has beéh tirned in

a new aifeéﬁiéﬁ' their insistence is now upon equallty of

-

results.: Numerxcai parity; or at least numerical propbrtibn:

ReguiétiOh and allocation by Eace, they matntaln; are not wrong

per sé. Rather, thelr validity depends upon who is being RO

4

regulated, on What is'being allocated -and on the purpose of the
. ’ [
arrangement. If a racial preference will achieve the desired
statistical result, ite aiSCriminat;ry feature can be tolerated,
we are told,; as an unfortunate but necessary ccnéeqUehéeldf
. N : \

remedying the effects of past &&scrﬁmination == using race -"in
ordet to get beyond racism" is the way one mbmber of the Supreme

Court put it. Regentsenfgﬁniyer31ty of Callfornla v. Bakke,

438 U.S. 265, 907 (1978) (Biackmun, Jes concurrlng)

It is no secret, of course, that this Administration
categorically rejects such an approach. "tThe lesson of the
great decisions of the Supremé Court and the lesson of

A\ . : ~
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37 Berunis v. Odegaard, 416 U-.S. 312, 3 nz (1974) (Douglas, J.s

c0ntemporary h1story have™p€en the same for at 1east a : .
generatton,' noted ‘the 1ate Rlexander Blckel in h1s book The

Morality of Consent (at p. 133).° "[D]lscrlmlnatlon on - the

asis of . race is illegati immoral, unconstftutional,,inherent1§
wrong; and destructive of democratic society," he added; Ibid.

We sub5cribe; therefore, to the posxtton advanced so offen and
defended so ardentiy by the late Justlce Wwilliam O- Douglas.

"The Equal Protectlon CIause commands the e11m1natlon of rac1al

barriers;" he statéd; "not their creation in order to satlsfy;

’

our theory as to how 50t1ety ought to be organlzed e . Wt 270

Remedlal goals, guotas, or set-asides based on race

“,pérpétuaté the very ev_i that the Fourteenth Amendment seeks

to remove: they erect art1f1c1al ‘barriers that let some in and
keep others out, not on the basis of ability, but on, the basis

of the most irrelévant of characteristics under law -- race. .
Ve ! : :

They turn upside down the dream: of Dr. Martin Luther King; Jr.

- tne dream that some day society Wlll 3udge béoﬁie "not by the
color of their skin, but.by the content of their charactér."” -

Perhaps the crueiest 1rony is that, in the broadest
sense, color—consc1ous numerlcal measures pose the greatesgﬁ ‘1 .

threat to members of minority groupsibecause it is.they who
) -3 S 7 T
are, by deftdltlon, outnumbered. In the individual sense;, . ~

-

members of all racial groups stand to suffer, begause an indivi=

duai s energy, ability, enthuslasm, 1mag1natlon and effort can

a

take him or her no farther than permitted by his or her group's

st

dissenting; empﬁasxs added) .
o | ‘ _ ; | o

'. . o : \‘; ' | i.
. : - lu - :



allotment or quota. What has long been a §uf§uit of equallty ]
L 7

of opportunxtj is thus 'tn; danger of: becomtng a forfeiture of

opportunity :in absoiute terms: 1nd111dnai,opportunxty is being

7

Vs

sacrificed at the expense of group-oriented ambitions measured
N - A-7 e _ ’,,,,,,,,,, S . I ,,,,,,rf!‘v,‘;,,,,-,i;-,,, -
.in terms of proportional representation and proportional results.

And this is in spite of the Fact that, as Justice Powell
’ ebserved in his controlling opihion in Bakké; "[n]othing in the

Constltutlon supports the notton that 1ndlv16uals may be asked
\

1

¢ to suffer otherwxse impermissible burdens in order to enhance
the sooietai standimg of their ethnic groups." 3/

‘ S The more ihsistent Government is oh the use of racial’
oréférénCés -= wnétner in the form of quotas, goals:or any
other numerical aévité Z= to correct whag-is pérceiVéa as an

- \ - . \
’ “imbaience“ in OUr.sSboois,:our neigbbornoods, our work plac's
or our elected bsaiéék the moLe raciaiiy #oiarizea society

becomes. Such a selectLon process 1nev1tably encourages us

to stereotype our feitlow human beings -- to view their advance-
\

ments, ‘not as hard-won achievements, but‘as conferred «benefits.

. o o’ B . R S
It invites us to look upon people as possessors of racial
N . - i i 7‘1 . -

' characteristics, not as the unique individuals they are. It

; e T - U R S S
submerges the vitality of pérsSonality under the deadenlng
, prejudgments of _race. The very purpose 1ntenﬂpd to be served/

.ts defeated; for race-based preferences cut against the grain

of equaiégppéfﬁuaiey;. And;_hnile we are told repeateaiyftbat
) \\ 3} e

3/"Un1ver51ty oFf CallfornlarRegents,v. Bakke, 438 U.S. 265,
- 298 {1978) (Opinion of Powell, J.). N




')
ts

- 10 -

this is temporarLly necessary tn- the interest of achiéying
"equal results,‘ let us not forget that 1t Was the same

’ ﬁustlflcatxon (iveq; achIev1ng “equal results") that sustalned

eifor'oVér half a century the separate—but equal doctrlne == which’

. .likewise looked to membershlp in a particular raCfal group as

an accepted basts for accordlng 1nd1V1duals different treatment.

That soberlng thought prov1des a ready énsweL to those

¢

who argue that we must use race- to get beyond raclsm. Hlstory

Vtedches atil too well that such an_ approach does not work. It

is wrong when operated by government to bestow advantages on

~

thtes at the expense of 1nnocent blacks- 1t,assumes‘no greater

cla'im. of moralLty if “the tables are turned." More dtscrimihé
/ L

atLon is simply not the way to end dLscrlmlnatton. We are all

.

25 each of us -- a: mlnorlty in this country* a mlnorlty of
one. Our’ rtghts‘derlve from the unlqueiy Amerxcan bellef

the prtmacylof the Lnd1v1dual. And in novlnstance should an
;Lndtthual's r1ghts rise any htgher or fall any lower than the ’
-rights of others because of race; gender or ethn1c orlgln. ‘

Whatever group membershxp one 1nherLts, it carrtes thh 1t no ?
ntltlement to preferent1al treatment over those not slmilarly
N \.

endowed Wlth the same immutable characterlstxcs., Any compromlse

- of thls prtncxpie is d1scr1m1nat1on,\pla1n and slmple, and such

I
- behavior is no moré tolerable when empioyed remedlally, in the
-name of "afflrmatlve actlon;"'to bestow a gratultous advantager
-y

on members of a particular groupi'than when it is divorced -

1
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from such beneficence and for the most invidious of reasens

v

works to one's disadvantage.
What course, then, for®«ivil rights enforcement into the

year 2000, andixbeyond? "My answer is: the.same coursé navigated

' by Justice William O.: Douglas, by Senator Hubert H. Humphrey,

by Dr. Martin Luther King, Jr., by Roy Wilkins, and by the
framers of the 1964 civil righté ié’é and the Eoﬁrtééntﬁ Amend@ent.
As they fully recognized, the mosf direct route to a colorblind
society is along .the path of race=neutrality. And, this
‘Administration has refused to stray from that path:

. Where we have found unlawful discrimination to exist, we

havé enforced the civil rights laws to their maximum, both to

brlng such behav1or ‘to an abrupt. halt-and to ensure. that every
1 -, '

person harmed by such conduct is made whole:. Each worker who
was not thired or promoted because of race will be restored to
his or her rightful place. Every child whose educational oppor-

tunity has been compromised because of race will have that
'opportuhiéy restored. #f v ) : 3
But we will continde to challenge == just as quickly and
just as forcefully == th=a rEmédiéS of overreactions Racial
guotas or goals in the workforée‘orithe school room will not be -
sought; nor will they be accepted.
At the sdme tthe, we fully recognlze the significant

benefits our ctptzehs 65Eé}6 from attendlng a culturalily diverse

school and laborlng in a multL ra01al workforce. To recognize

-

h
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the legitimacy of these benefits, however, is not to justify
or suPPOrt racial preferences n hlrlng, f1r1ng and promotlons,

nor to tolerate school assignments by race to achieve rac1al

pércentages; -

Rather; the oniy sensxble pollcy course == the one we
foiioﬁ —— iS to expand recruitmént, to reach out and include
those minorities Who were préviousiy.exciuded;wand tnén to
judge all appiLcants on their 1nd1v1dual merlt, w1thout

aiééixmlnatlon. In educatlon' the policy must be to expand

educationatl opportunltlés with special magnet schools and

- other currtloulum=enhancement programs,; and then to allow all

’

children/t/o attend these or other schools within the systém
regardiéss of race or residence. With this abprcach, the
Céiioqs injusrice of racial discrimination can ks cured -- not
by imposing burdens. on innocent individuals because of color,
but by réééhiné out to ati individuéis and eéxtending to them

a full measure of opportunity and cdnsmderatlon based on merit.

[4

Professor William van Alstyne potnted in the rlght
direction in his Chicago Law Review article "Rites of Passage:
Race, the Supreme Court and the Constitution"™ (46 Chi. L. Rev.
775). As,he there stated:

‘ . . . one gets beyond racism by gettlng beyond
it-now: by a complete, resolute; and credible
commitment never to tolerate in one's own life ==
or in the 1ife or practlces of one's. government -

the differential treatment of other human be ings
by race. Indeed; that is the great lesson for

government itself to teach: in all we do in life,
whatever we do in life, to treat any person less

2

14
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well.than another or to favor any more than
another for being black or white or brown or
red, is wrong. Let that be our fundame nt &k
law and we. shall have a Constitution

universally worth expoundlng.

If we foiiow that sound advice, therekis every ﬁ?ééﬁéét
that by the Year 2660 the evil of discrimination that has plagued
us for so many years can begin to be discussed largely as a :
problem of the past, rather than a "brooding omnipresence" that
continues to haunt us for\the future. 1If we do-not; but rather

choose the course of color-consciousness, my prediction is that

—- as benign as the intent may be -- we will some twenty years
from now be no closer to a realization of the dream of Dr. Martin
Luther King, Jr. than we are today.

I leave you_with that to ponder.

Thank you.
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